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STATEMENT OF THE CASE

Appellees Candelario and Maria Fuentes (hereinafter, “Plaintiffs”) filed suit
against Appellant State Farm Lloyds (hereinafter “State Farm™) on September 17,
2010. CR 5. Plaintiffs brought claims for breach of contract, violations of the
Unfair Settlement Practices and Prompt Payment provisions of the Texas Insurance
Code, fraud, and breach of the duty of good faith and fair dealing. CR 11-14.

The jury returned a verdict on July 30, 2013. RR 11:111-14; CR 183-207;
App. A1-25. On August 23, 2013, State Farm moved for entry of judgment in its
favor. CR 208-12. Over a year later, on September 15, 2014, the trial court
disregarded the jury’s answers to two questions, and rendered judgment in favor of
Plaintiffs. CR 432-36; App. B1-5. On October 15, 2014, State Farm filed a
motion for a new trial, which was overruled by operation of law on November 25,
2014. CR 449-61; App. F1. On November 7, 2014, the trial court entered an
amended judgment disregarding the jury’s answers to two questions and rendering
judgment in favor of Plaintiffs. CR 588-93; App. D1-6. State Farm appeals the
judgments entered in favor of Plaintiffs and the denial of its motion for a new trial

or remittitur. CR 567-73, 598-606.
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STATEMENT REGARDING ORAL ARGUMENT

Pursuant to Texas Rule of Appellate Procedure 38.1(e), State Farm
respectfully requests oral argument. State Farm believes that oral argument will be
helpful to the court in analyzing the three issues presented in this appeal. In
particular, the rulings that State Farm challenges in this case involve the trial court
(1) disregarding a jury finding and (2) rejecting an excessive demand defense
despite a demand wildly out of proportion to actual damages and fees. Given the
extraordinary nature of these rulings, oral argument would be appropriate to

address these issues.

viii



ISSUES PRESENTED

1. Whether the trial court erred in disregarding the jury’s answers to two
questions and by entering judgment in favor of Plaintiffs where the jury found that
Plaintiffs were first to materially breach their duties under the insurance policy.

2. Whether the trial court erred in denying State Farm’s offer of
evidence in support of its excessive demand defense, when Plaintiffs had
demanded payment for damages and attorneys’ fees far in excess of what they
ultimately sought at trial.

3. Whether the trial court erred in denying State Farm’s motion for
remittitur or, alternatively, a new trial to correct the erroneous award of attorneys’

fees and prejudgment interest given Plaintiffs’ excessive demand.



STATEMENT OF FACTS

This is a Hurricane Ike residential insurance coverage case that concerns
whether State Farm adequately compensated Plaintiffs for damage that occurred on
or about September 12th and 13th, 2008. CR 53. Plaintiffs allege that the exterior
of their house sustained damage during Hurricane lke. Id. Plaintiffs also allege
that water intrusion through the roof caused damage to the interior, an allegation
made for the first time when they filed suit. 1d. Though State Farm paid Plaintiffs
to completely replace their roof and to repair or replace several other items,
Plaintiffs allege that they were not adequately compensated, also an allegation
made for the first time when Plaintiffs filed suit. RR 21:12-13, 63, 65; CR 56. The
applicable policy was in effect from July 20, 2008 to July 20, 2009 and provided
$71,800 in dwelling coverage and $7,180 in dwelling extension coverage. RR
19:11; App. J1.

A. The Damage to Plaintiffs’ House and Plaintiffs’ Initial Claim of
Damages

Hurricane Ike passed through Texas in September of 2008. RR 4:154. In
preparation, Plaintiffs evacuated to a relative’s house in San Antonio. Id. On
September 12th and 13th, 2008, the hurricane hit Harris County, Texas, and caused
damage to Plaintiffs’ house. CR 53. The policy imposed duties on Plaintiffs to
promptly inform State Farm or its agent of their loss, to take steps to protect the

property from further damages, and to document damages. RR 19:26-27.
1



The first person to inspect the damage to the house was Plaintiffs’ adult
daughter, Perla Santos. RR 4:124, 154. Santos, who has experience working in
the insurance industry, visited the house shortly after the storm. Id. Santos toured
the property and took a number of pictures documenting the damage. RR 4:154-
55. Santos also contacted Plaintiffs’ insurance agent to make the claim. RR
4:167-68.

On September 24, 2008, Santos spoke to a State Farm representative and
discussed the damages to Plaintiffs’ home. RR 20:15. The only damage reported
by Santos was personal property damage in the form of food loss and exterior
damage to the roof and fence. Id. Santos did not report any interior damage. Id.
Additionally, none of the photographs that were taken by Santos and later
submitted to State Farm documented interior damage. RR 3:179; 4:118, 155.

B. State Farm’s Inspection of Plaintiffs’ House

Santos indicated to State Farm that Plaintiffs wanted to be present for an
inspection, that State Farm should not inspect the house without an appointment,
and that State Farm should call Plaintiffs. RR 20:15. Over the next two months,
State Farm made several unsuccessful attempts to contact Plaintiffs. RR 20:14-15.
On November 11, 2008, Mr. Dustin Namirr, an independent adjuster acting on
behalf of State Farm, was able to reach Mr. Fuentes by telephone and scheduled an

inspection for the next day. RR 20:14.



Mr. Namirr conducted an inspection of Plaintiffs’ property on November 12,
2008. RR 3:185; 21:13. On the exterior, Mr. Namirr observed that a large tree top
had fallen on the roof and that the roof needed to be replaced. RR 3:132-34;
20:13-14. Mr. Namirr also observed and included in his estimate exterior damage
to a fence, shed, window and window screen, and the house eave. RR 3:134-35;
20:13-14.

Mr. Namirr also inspected the interior of the house and Mr. Fuentes showed
him the master bedroom and the laundry room. RR 4:168-70. However, the only
specific damage Mr. Fuentes testified showing Mr. Namirr was ceiling damage in
the living room caused by an air conditioner and kitchen damage from water lines.
Id. Mr. Namirr did not observe any interior water damage from Hurricane Ike
during his inspection of the house. RR 3:191.

C. State Farm’s Payment for Damages

At the conclusion of his inspection, Mr. Namirr provided Plaintiffs with an
estimate for exterior damages in the amount of $7,856.75. RR 20:14, 29-34;
4:209. After subtracting depreciation and the deductable, Mr. Namirr provided
Plaintiffs with two checks, one for $4,988.63 for the exterior damage and one for
$350 for food loss. RR 20:91, 93. Plaintiffs understood that they were being
compensated for exterior damage, including replacement of the roof. RR 4:207-

08, 212-13; 5:19-20. They further understood that they would receive the



depreciation of approximately $1,500 upon replacement of the damaged roof. RR
5:19-20, 39. Although Plaintiffs promptly deposited both checks, they did not
replace or repair their roof. RR 4:207; 5:39; 21:105-06. Indeed, as of the time of
trial in 2013, approximately four-and-a-half years later, Plaintiffs had still not
replaced their roof. RR 4:205-07; 5:39.

D. Plaintiffs’ Petition and Demand

Though Plaintiffs promptly received payment for their roof and other
exterior damages, and understood the basis of that payment, they never told their
agent or State Farm that they had not been adequately compensated for Hurricane
Ike damage. RR 4:197-98. Instead, State Farm first received notice of Plaintiffs’
complaints shortly after September 17, 2010, when Plaintiffs filed their petition
alleging that “[w]ater intrusion through the roof caused significant damage through
the entire home including, but not limited to, the home’s ceilings, walls, insulation,
and flooring.” CR 5, 7-8.

Following the petition, on November 12, 2010, Plaintiffs’ counsel sent a
letter stating “demand is hereby made that within sixty (60) days from your receipt
of this correspondence, the following amounts be paid”:

1. $230,000.00 in economic damages, which you should note

may increase as the damages have yet to be fully repaired,;

2. $50,000.00 In mental anguish damages; and

3. $112,000.00 for expenses, including attorney’s fees, which
you should note will increase as we prepare this case for trial.



RR 39:9-11. The letter explained that it was a “conservative effort” to resolve the
litigation and that if not paid within 60 days, Plaintiffs would seek actual damages,
mental anguish damages, prejudgment interests, attorney’s fees, and treble
damages and additional penalties. RR 39:10.

Despite demanding $230,000.00 in economic damages, Plaintiffs only
claimed economic damages of $61,761.75 at trial. RR 6:22. Approximately
$18,000 of those damages were for unrepaired exterior damages, including the
Plaintiffs’ roof, shed, and fence, for which State Farm had already paid $7,856.75
less the deductible and depreciation. RR 6:16-20, 22; 21:26-38, 65. Additionally,
despite the November 12, 2010 letter demanding $112,000 for expenses, at trial
Plaintiffs only claimed approximately $240 for attorney’s fees incurred through the
date of the letter. RR 10:6-7; 18:40; App. E3-4.

In response to Plaintiffs’ letter, State Farm pled the excessive demand
defense. CR 74. The trial court excluded all evidence and testimony regarding
demand letters in its order on motions in limine. In a bill of exception, State Farm
attempted to offer into evidence Plaintiffs’ November 12, 2010 letter and the
testimony of Charles L. Levy in support of its excessive demand defense. RR
10:4-11; App. E1-8. The trial court denied State Farm’s offer. RR 10:10-11;

App. E7.



E. Verdict and Judgment

On July 30, 2013, the trial court entered a directed verdict in State Farm’s
favor on the personal property claims. RR SUPP 1:6. On July 30, 2013, the jury
returned its verdict. RR 11:111-14; CR 183-207; App. A1-25. The jury found that
both Plaintiffs and State Farm had failed to comply with the insurance policy
(verdict question 1), but that Plaintiffs’ breach of the policy occurred first (verdict
guestion 2). CR 185-86; RR 11:111; App. A3-4. The jury awarded $18,818 as the
difference between the amount paid by State Farm to Plaintiffs and the amount
State Farm should have paid under Plaintiffs’ policy. CR 187; RR 11:111; App.
A5. In addition, the jury awarded $27,000 in mental anguish damages, $7,527 in
unfair competition damages, and $254,545 in attorney’s fees for representation
through trial. CR 189, 196; RR 11:111-12; App. A7, Al4.

On August 23, 2013, State Farm filed a motion to enter judgment, arguing
that, given the jury’s finding that Plaintiffs materially breached the policy first,
State Farm was entitled to judgment as a matter of law. CR 208-12. Thirteen
months later, on September 15, 2014, the trial court entered judgment in favor of
Plaintiffs. CR 432-36; App. B1-5. In its judgment, the trial court stated that it was
disregarding the answers to verdict questions 1(b) and 2, but provided no

explanation for this decision. CR 432-33; App. B1-2, C.



On October 15, 2014, State Farm filed a Motion for New Trial and
Remittitur, arguing that State Farm was entitled to a new trial because no
reasonable jury could have found that State Farm was liable for interior damage.
CR 449-61. State Farm also argued that it was entitled to remittitur or a new trial
regarding attorney’s fees under the excessive demand doctrine. Id. State Farm’s
motion was denied as a matter of law because the trial court did not act on it.

On November 7, 2014, the trial court entered an amended judgment
resolving a typographical error regarding the date of the prior judgment and
making adjustments to the interest calculations. CR 588-593; App. D1-6; RR
14:5-6.

SUMMARY OF ARGUMENT

I. The trial court erred in disregarding the jury’s findings in order to deny
State Farm’s motion for judgment and enter judgment for Plaintiffs. On the verdict
form, the jury plainly stated its finding that Plaintiffs were first to materially
breach the insurance policy. CR 185-86. It is a fundamental principle of contract
law that when one party to a contract commits a material breach, the other party is
discharged or excused from further performance. Without explanation, the trial
court disregarded this finding to enter judgment for Plaintiffs. This was error.

To begin with, the trial court erred because it had no authority to disregard

jury findings absent a motion from Plaintiffs — and there was no such motion.



Moreover, even if procedurally proper, there was no evidentiary basis to disregard
the jury findings. A jury finding must be upheld if there is any evidence to support
it, and here there was substantial evidence to support the finding that Plaintiffs
breached the agreement before any breach by State Farm found by the jury. In
particular, the jury could have concluded that Plaintiffs failed to take appropriate
temporary actions to protect their property from further interior damages (by, for
example, tarping the roof), failed to replace or repair the roof after receiving
payment from State Farm, failed to immediately provide notice of the interior
damages, and/or failed to document their interior damages. Indeed, it is undisputed
that prior to litigation, Plaintiffs never formally reported interior damage to State
Farm or their agent and that Plaintiffs did not replace or even repair their roof
despite having been compensated to do so.

Even assuming that some of Plaintiffs’ interior damages were caused during
Hurricane ke, the jury could have found that Plaintiffs’ breaches prejudiced State
Farm’s ability to discover and distinguish Hurricane lke damage from non-
hurricane damage or subsequent damage. That prejudice was apparent in this case
because despite not reporting interior water damage during the adjustment of their
claim and not taking steps to prevent water damage after the hurricane, Plaintiffs
asserted that any evidence of interior water damage submitted at trial was caused

by Hurricane lke and not subsequent weather events over the nearly five years



between the date of loss and trial. Thus, there was evidence of material breaches
by Plaintiffs that pre-dated any supposed breach by State Farm, and the jury’s
finding could not properly be disregarded.

I1. The trial court erred in denying State Farm’s offer of evidence in support
of its excessive demand defense and in denying State Farm’s motion for new trial
or remittitur. The excessive demand defense provides that a creditor who makes
an excessive demand is not entitled to attorneys’ fees, where excessive is defined
as unreasonable or in bad faith. State Farm pled the excessive demand defense and
sought to introduce Plaintiffs’ November 12, 2010 letter demanding payment of
$230,000 in economic damages and $112,000 of expenses, including attorney’s
fees, incurred through the date of the letter. This letter would have shown that
Plaintiffs acted unreasonably and in bad faith by (1) demanding economic damages
vastly in excess of their policy limits and over three times what they ultimately
sought at trial; and (2) demanding $112,000 in expenses when they ultimately
sought only $240 of expenses for attorneys’ fees incurred as of the date of the
demand letter. Because of the egregious amount of the demand, it was excessive
as a matter of law. Accordingly, the trial court should have ordered Plaintiffs to
remit attorneys fees and prejudgment interest or face a new trial. At a minimum, it
Is probable that the evidence would have resulted in a different judgment, and

therefore State Farm is entitled to a new trial on this issue.



ARGUMENT

l. THE TRIAL COURT ERRED IN DISREGARDING THE JURY’S
FINDING OF A PRIOR MATERIAL BREACH

“It is a fundamental principle of contract law that when one party to a
contract commits a material breach of that contract, the other party is discharged or
excused from further performance.” Mustang Pipeline Co. v. Driver Pipeline Co.,
134 S.W.3d 195, 196 (Tex. 2004). Here, the jury found that Plaintiffs were first to
materially breach their duties under the insurance policy contract. CR 185-86; A3-
4. Specifically, the jury was asked whether Plaintiffs and State Farm “fail[ed] to
comply with the insurance policy,” with the explanation that “[a] failure to comply
must be material” and for the Plaintiffs’ breach to be material, it must result in
“prejudice[]” to State Farm. CR 185; App. A3. The jury answered “yes” for both
Plaintiffs and State Farm, finding that each committed a material breach. Id. The
jury was then asked: “Who failed to comply with the insurance policy first?” and
the jury wrote: “Calendario Fuentes and Maria Fuentes.” CR 186; App. A4.
Thus, the jury’s answers on the verdict form expressly state that Plaintiffs
committed a material breach and did so first. Accordingly, State Farm was entitled
to judgment in its favor.

However, the trial court disregarded the jury’s findings and entered
judgment for Plaintiffs, providing no explanation for this decision. This was error.

CR 432-33; App. B1-2, C.
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A. The Trial Court Did Not Have Authority to Reject the Jury’s
Finding on Its Own Initiative

As a predicate matter, the trial court erred in disregarding the jury’s finding
because Plaintiffs never filed a motion for the court to do so. Under Rule 301 of
the Texas Rules of Civil Procedure, “[t]he judgment of the court shall conform to
... the verdict,” and the court can “disregard any jury finding” only upon “motion
and notice.” Tex.R. Civ. P. 301. Based on this rule, it is well established that a
trial court is not “empowered to disregard a jury finding on a material issue on its
own initiative and in the absence of proper motion and notice.” Arch Const., Inc.
v. Tyburec, 730 S.W.2d 47, 51 (Tex. App.—Houston [14th Dist.] 1987, writ
denied); see also, e.g., Law Offices of Windle Turley, PC v. French, 140 S.W.3d
407, 414 (Tex. App.—Fort Worth 2004, no pet.) (“The record does not reflect a
motion to modify or to disregard the jury’s findings, and the trial court cannot
disregard the jury’s findings and enter a different judgment on its own initiative.”).
Here, Plaintiffs did not file a motion for judgment notwithstanding the verdict.
Rather, the trial court simply denied State Farm’s motion for entry of judgment by
disregarding the jury’s finding. Because the trial court had no authority to do so,

its decision should be reversed.
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B. There is Evidence to Support the Jury’s Finding of Prior Material
Breach

Even if the issue were properly raised as a procedural matter, there was no
basis to disregard the jury’s findings. “A trial court may disregard a jury finding
only if it is unsupported by evidence or if the issue is immaterial.” Nat’l City Bank
of Indiana v. Ortiz, 401 S.W.3d 867, 883 (Tex. App.—Houston 2013, pet. denied).
As discussed below, there is more than sufficient evidence in the record to support
the jury’s finding that Plaintiffs were first to breach their insurance policy and this
finding was not immaterial.

Texas Rule of Civil Procedure 301 provides that a trial court may “disregard
any jury finding on a question that has no support in the evidence.” TEX.R. Civ.P.
301 (emphasis added). A trial court may not “disregard a jury’s answer because it
IS against the great weight and preponderance of the evidence.” Alm v. Aluminum
Co. of Am,, 717 S.W.2d 588, 594 (Tex. 1986). In determining whether there is no
evidence, “all testimony must be considered in a light most favorable to the party
against whom the motion is sought and every reasonable intendment deducible
from the evidence is to be indulged in that party’s favor.” Dowling v. NADW
Mktg., Inc., 631 S.W.2d 726, 728 (Tex. 1982). “If more than a scintilla of
evidence supports the jury finding, it must be upheld. Thus, appellate courts must
consider the evidence and inferences as they tend to support the verdict and not

with a view toward supporting the judgment.” Mancorp, Inc. v. Culpepper, 802

12



S.W.2d 226, 228 (Tex. 1990) (emphasis original, citations omitted). Here, there is
far more than a scintilla of evidence to support the jury’s findings.

As an initial matter, there was evidence from which the jury could conclude
that Plaintiffs had contractual duties to perform. Plaintiffs’ Texas homeowners
policy issued by State Farm was admitted into evidence at trial. The policy
provided in relevant part:

SECTION I - CONDITIONS

2. Your Duties After Loss. After a loss to which this insurance
may apply, you shall see that the following duties are
performed:

a. give immediate notice to us or our agent . . . .

b. protect the property from further damage or loss, make
reasonable and necessary temporary repairs required to
protect the property, keep an accurate record of repair
expenditures;

c. prepare an inventory of damaged or stolen personal
property. Show in detail the quantity, description, age,
replacement cost and amount of loss. Attach to the
inventory all bills, receipts and related documents that
substantiate the figures in the inventory;

RR 19:26-27; App. J16-17. Thus, the policy set forth “conditions” that imposed
“duties” on Plaintiffs as insureds, including duties to (a) provide immediate notice
of loss; (b) protect the property from further damage and make reasonable repairs;

and (c) document the loss.

13



There was substantial evidence that Plaintiffs breached each of these duties,
and certainly more than the “mere scintilla” of evidence that would allow the trial
court to disregard the jury finding.

First, the evidence was uncontested that Plaintiffs took no steps to protect
their property from further damage immediately following the hurricane, either by
tarping or covering their roof. Likewise, the evidence was uncontested that
Plaintiffs failed to protect the property from additional damage by replacing or
repairing the roof after receiving a check from State Farm. RR 4:205-07; 5:39;
21:65. Plaintiffs received a check from Mr. Namirr for $4,988.63, which included
the cost for the replacement of the “total roof.” RR 21:65. Yet, it is undisputed
that Plaintiffs did not have their roof replaced following Hurricane lke. RR 4:205-
07; 5:39. Plaintiffs’ own expert, Peter Rabner, who examined Plaintiffs’ roof in
June 2013, testified that Plaintiffs did not replace their roof:

Q:  And did [Mr. Fuentes] replace the roof following Hurricane lke
based on your observations and inspection?

A. No.

Q:  And did Mr. Fuentes make any repairs to the roof following
Hurricane Ike that you are aware of?

A.  Not that I can recall having seen specific. | still saw missing
shingles, damaged shingles.
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RR 5:127. Likewise, State Farm’s expert, Michael Berryman, who inspected
Plaintiffs’ home in May 2013, told the jury, “[t]here is still a Hurricane Ike
damaged roof that has never been removed and replaced despite the fact that it was
estimated and paid for by State Farm.” RR 9:244. Significantly, even according to
the estimate from Plaintiffs’ expert, Plaintiffs were paid a sufficient amount to
repair the roof. RR 6:16-20.

State Farm presented testimony showing that this failure to replace the roof
violated the terms of the policy because it was unreasonable. State Farm’s expert,
Charles Levy, explained that based on their duties under the policy, Plaintiffs
should have had their roof replaced:

Q. Based on the policy and the duties that the insured has, what

responsibilities do you believe that an insured like Mr. and Mrs.
Fuentes would reasonably exercise after a loss of this nature?

*k*

A. You have an insured that has filed a roof claim. And the
insurance company has agreed to replace the roof. It would be
reasonable and expected that either the roof would be replaced
or some action would be taken to obtain information that would
then allow you to replace the roof. You don’t leave a roof that
Is in need of being replaced with no work done to it for five
years. ...

RR 9:114. In addition, Mr. Levy stated that “I don’t believe that you would expect
someone to wait five years to repair or replace an item that needed to be replaced

that if you didn’t do that additional damage could take place.” RR 9:109.
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Because it is Plaintiffs’ contention that water leaked through the roof and
caused interior damage, the jury could have reasonably inferred that Plaintiffs
failed to mitigate their interior damages by making either temporary repairs (e.g.,
tarping) or by replacing or repairing their roof when paid by State Farm, and that
weather events preceding State Farm’s alleged breach caused additional interior
water damage. This conclusion is further bolstered by evidence that Plaintiffs did
not immediately report or document interior damage, as discussed below.

The jury could also have found that these additional interior damages
prejudiced State Farm by preventing it from accurately assessing the damage to
Plaintiffs’ house caused by Hurricane Ike. Plaintiffs’ own expert acknowledged
that some of Plaintiffs’ alleged damages could have been the result, at least in part,
of causes other than Hurricane Ike. See, e.g., RR 5:122, 135-36, 138, 159-60. In
particular, any interior water damage may have occurred due to Plaintiffs’ failure
to repair their roof. And damages caused by this failure are not compensable
because, as Plaintiffs conceded (CR 427), the policy excludes damages caused by
neglect. RR 19:24. Given Plaintiffs’ failure to repair their roof, it was impossible
for Plaintiffs” expert to determine what damage was caused by Hurricane Ike and
what was caused by other events. The most he could do was try to identify water
damage from weather events. For example, Mr. Rabner testified:

Q. Okay. So, it is your testimony that water got under the shingles
during the wind and the water then penetrated nail holes through
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the shingles, through the felt paper, through the decks and caused
that damage in Photo 21 and 22; is that your opinion?

A. That is one of the ways that water would get in there.

Q. Is that your opinion that that happened here?

* * %

A. That is what | — I believe, yes. Because we know the water entered
in there somehow. We know that water — the holes we though that
there was water at this house. So, it is water damage. Where does
that water come from is either a broken pipe or from rain from the

roof. We weren’t told there was a broken pipe there. That leaves
the rain. So, it comes in somehow through the rain.

RR 5:144. In short, at best, Plaintiffs’ expert was able to identify only water
damage due to rain; he was not able to attribute it specifically to Hurricane Ike, as
opposed to water damage that has occurred due to Plaintiffs’ failure to repair their
roof for nearly five years. RR 5:122, 5:135-36, 5:138, 5:159-60. Accordingly, the
jury could have found — and there was evidence to support a finding — that
Plaintiffs’ own breach caused some of the alleged damages and that this breach
prejudiced State Farm by making it difficult or impossible to separate out
Hurricane Ike damages from those caused by other sources. Indeed, because the
jury awarded Plaintiffs less than one-third of the damages they requested, it is
reasonable to assume that the jury concluded that only some of the claimed
damages were caused by Hurricane Ike.

Second, there was evidence that Plaintiffs did not provide immediate notice

or properly document the supposed interior damages. Before Plaintiffs had even
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returned home after Hurricane ke, their daughter Perla Santos returned to the
house to inspect the damage. RR 4:154. Santos, who has experience working in
the insurance industry, toured the property, contacted Plaintiffs’ insurance agent,
and filed the initial claim. RR 4:124, 154-55, 167-68. On September 24, 2008,
Santos also spoke with a State Farm representative and reported Plaintiffs’
damages as follows: (1) “Exterior damage: roof / fence / tree on [vehicles]”; (2)
“Personal property damage: food”; and (3) “Interior damage: none.” RR 21:14
(emphasis added). Similarly, although Santos took a number of pictures to
document the initial damage, the pictures that were submitted to State Farm were
only of the exterior. RR 3:179; 4:118, 155. Though State Farm argued that this
indicates there was no interior damage due to Hurricane lIke, to the extent the jury
believed otherwise, the jury could also have believed that Plaintiffs’ failure to
promptly report and document those damages constituted a breach of the policy.
As to prejudice, the jury could also have found that failure to promptly
apprise State Farm of the interior damages or to document the interior damages
impaired State Farm from accurately assessing the damage to Plaintiffs’ house.
Indeed, Plaintiffs themselves argued that photographs of the interior of Plaintiffs’
home would have assisted in assessing Plaintiffs’ claim. RR 3:123 (“[Plaintiffs’
Attorney:] Okay. Do you think it would help the jury understand what was going

on at the Fuentes’ home ... if they had photographs of the interior? [Mr. Namirr:]
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| -- 1 guess so. | mean, it would.”). Likewise, the jury could have inferred that had
Plaintiffs promptly reported their interior damages, State Farm would have known
to look specifically for such damages and approve or deny payment for them as
appropriate under the policy.

C. There Is Evidence to Support the Jury’s Finding that Plaintiffs’
Breach Occurred First

There is far more than a scintilla of evidence to support the jury’s finding
that the Plaintiffs breached their policy first. The jury could have found that
Plaintiffs failed to provide immediate notice or properly document their supposed
interior damages before Mr. Namirr even arrived to inspect the property. For
example, Santos failed to report interior damage on September 24, 2008 when she
first spoke with State Farm. RR 21:14. The jury could also have found that
Plaintiffs’ failure to temporarily protect their roof or take other steps to mitigate
damages before Mr. Namirr arrived to inspect the property was a breach of their
obligations under the policy. For example, the evidence shows that, even five
years later, the Plaintiffs had not repaired their roof or even asked somebody to
provide them with an estimate for repairing the roof. RR 4:205-6; 5:39, 127;
9:244. Thus, even assuming the jury found that State Farm breached on the date
Mr. Namirr inspected Plaintiffs’ house, there is evidence to support a finding that

Plaintiffs breached before that time.
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In any event, the jury need not have concluded that State Farm breached on
the date Mr. Namirr inspected Plaintiffs’ house. There was significant evidence in
the record that the Plaintiffs did not report or document interior damage prior to
filing suit. Indeed, Plaintiffs understood that they were compensated for their roof
and other exterior damage and yet they did not tell State Farm that interior damage
existed and was missed in the two years prior to litigation:

Q. In other words, so that everybody is clear, Mr. Fuentes, not only

did you never tell State Farm, but to the best of your recollection you

never told anybody at your agent’s office haven't been paid enough?

A. | never told them anything.

RR 4:197. Accordingly, the jury could have found that State Farm’s breach
occurred in 2010, when State Farm first received Plaintiffs’ petition alleging
interior damages from water intrusion. CR 5, 7. If that was when the breach
occurred, then there was evidence that Plaintiffs breached before State Farm
because Plaintiffs failed to use State Farm’s payment to repair their roof during this
period of almost two years (between the time they received the check from State
Farm and the time they filed the petition). The jury could have found that this
failure violated the policy because it was an unreasonable failure to protect the
property from further loss. And the jury could have found that this prejudiced

State Farm by making it difficult or impossible to determine whether any interior
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damages were caused by Hurricane Ike or occurred at a later time due to Plaintiffs’
failure to repair or replace the roof.

D. The Jury’s Findings Are Material to the Verdict

A trial court may disregard a jury finding if it is immaterial, but there is no
basis to reach that conclusion here. A question is immaterial only “when it should
not have been submitted,” “when it was properly submitted but has been rendered
immaterial by other findings,” or “when its answer cannot alter the effect of the
verdict.” Nat’l City Bank of Ind. v. Ortiz, 401 S.W.3d 867, 883 (Tex. App.—
Houston [14th Dist.] 2013, pet. denied). The jury’s answers to verdict questions
1(b) and 2 were plainly material.

First, the questions were properly submitted. As discussed above, there was
significant evidence in the record regarding Plaintiffs’ duties, their breach of those
duties, and the prejudice of their breaches. It was therefore entirely appropriate for
the trial court to submit questions 1(b) and 2, which asked the jury to determine
whether Plaintiffs were first to materially breach their duties under the insurance
policy contract. CR 185-86.

Second, the jury’s findings were not rendered immaterial by other findings.
Questions 1(b) and (2) generally asked whether Plaintiffs were first to materially

breach their duties under the policy. There are no contrary findings that would
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render the jury’s general answers immaterial. Neither the jury nor the trial court
made any such findings.

Finally, the jury’s findings plainly have an effect on the verdict. As
discussed above, it is well established that when one party to a contract commits a
material breach, the other party is excused from further performance. Indeed, that
Is why the court asked the jury which party breached first. And the jury’s finding
means that State Farm is entitled to have judgment entered in its favor.

II. THE TRIAL COURT ERRED IN EXCLUDING EVIDENCE OF
PLAINTIFFS® EXCESSIVE DEMAND

A party “seeking to reverse a judgment based on evidentiary error need not
prove that but for the error a different judgment would necessarily have been
rendered, but only that the error probably resulted in an improper judgment.” City
of Brownsville v. Alvarado, 897 S.W.2d 750, 753 (Tex. 1995). Here, the trial
court’s exclusion of all evidence supporting State Farm’s excessive demand
defense resulted in an improper judgment because State Farm is entitled to the
excessive demand defense as a matter of law. At a minimum, it is probable that
the evidence would have resulted in a different judgment.

A. The Trial Court Erred in Excluding State Farm’s Tendered
Evidence

The excessive demand defense provides that “[a] creditor who makes an

excessive demand upon a debtor is not entitled to attorney’s fees for subsequent
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litigation required to recover the debt.” Findlay v. Cave, 611 S.W.2d 57, 58 (Tex.
1981). Similarly, a creditor who makes an excessive demand is not entitled to pre-
judgment interest. Wayne v. A.V.A. Vending, Inc., 52 SW.3d 412, 419 (Tex.
App.—Corpus Christi 2001, pet. denied); Warrior Constructors, Inc. v. Small
Business Inv. Co. of Houston, 536 S.W.2d 382, 386 (Tex. Civ. App.—Houston
[14th Dist.] 1976, no writ). To prevail on the defense, the debtor must establish
that: (1) “the [creditor] acted unreasonably or in bad faith,” and (2) “the creditor
refuse[d] a tender of the amount actually due or indicate[d] clearly to the debtor
that such tender would be refused.” Wallace Roofing, Inc. v. Benson, No. 03-11-
00055-CV, 2013 WL 6459757, at *14 (Tex. App.—Austin Nov. 27, 2013, pet.
denied).

The trial court excluded all of State Farm’s proffered evidence regarding
excessive demand, and that exclusion had no legal basis. “All relevant evidence is
admissible, except as otherwise provided by Constitution, by statute, by these
rules, or by other rules prescribed pursuant to statutory authority.” TEX. R. EVID.
402. Relevance is defined as “evidence having any tendency to make the existence
of any fact that is of consequence to the determination of the action more probable
or less probable than it would be without the evidence.” TeEx.R.EvID. 401. State
Farm attempted to submit evidence that would have a tendency to make the

existence of the elements of excessive demand “more probable or less probable
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than it would be without the evidence.” Id. State Farm pled and sought to
introduce evidence concerning Plaintiffs’ excessive demand in the form of
Plaintiffs’ November 12, 2010 demand letter and the testimony of Charles Levy.
CR 74; RR 10; 3:28; 39:9-11. As set forth below, this evidence demonstrates State
Farm’s entitlement to the excessive demand defense as a matter of law. At a
minimum, the evidence is relevant and admissible, and accordingly the trial court
abused its discretion in excluding the evidence.

B. The Error Resulted in Rendition of an Improper Judgment

Both elements of the defense were met by the evidence State Farm sought to
present.

1. Plaintiffs’ Demand was Unreasonable

Demands are excessive when they are unreasonable or in bad faith:

A demand is not excessive, however, simply because it is greater than
that which a jury later determines is actually due. Although this may
be some evidence of an excessive demand, it is not the only factor to
consider, particularly if the amount due is unliquidated. Thus, a
claimant is not required to present the exact amount it is entitled to
recover at trial. The dispositive question in determining whether a
demand is excessive is whether the claimant acted unreasonably or in
bad faith.

Oyster Creek Fin. Corp. v. Richwood Investments I, Inc., 176 S.W.3d 307, 318
(Tex. App.—Houston [1st Dist.] 2004, pet. denied). Moreover, the requirement

that the demand be “unreasonable” or “in bad faith” is disjunctive. For example, in
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Wayne, the court held that a demand that included a claim that had been waived

was unreasonable. 52 S.W.3d at 418. As the court explained:
The dispositive inquiry for determining whether a demand is
excessive is whether the claimant acted unreasonably or in bad faith.
Without addressing bad faith, we conclude appellant’s demand upon
appellee was unreasonable. Even though provided for in the contract,
demanding double holdover rent when that clause had been manifestly
waived for over four years, is unreasonable. Additionally, in
appellant’s second demand letter, appellant requested common area
charges over the entire holdover period. The record indicates that
appellee had already paid these common area charges over the course

of its tenancy. If a claimant demands monies to which he is not
entitled, that demand is unreasonable and consequently excessive.

Id. (citations omitted) (emphasis added).

Here, the evidence shows that Plaintiffs made a demand that was both
unreasonable and made in bad faith as a matter of law (or, at a minimum, that it is
probable that the jury would have made such a finding if presented with the
evidence).

To begin with, the demand for damages went well beyond any reasonable
number. The November 12, 2010 letter stated that Plaintiffs demanded
“$230,000.00 in economic damages, which you should note may increase as the
damages have yet to be fully repaired.” RR 39:10. This amount was unreasonable
on its face as it exceeded the sum of Plaintiffs’ policy limits by approximately
$100,000. RR 19:11. See Aero DFW, LP v. Swanson, No. 2-06-179-CV, 2007

WL 704911, at *4 (Tex. App.—Fort Worth Mar. 8, 2007, no pet.) (“[A]ppellant
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demanded payment for amounts to which it was not entitled and which were,
therefore, unreasonable”). Moreover, at trial, Plaintiffs only submitted evidence of
$61,761.75 of damages, which included unrepaired damages to Plaintiffs’ roof,
shed, and fence that State Farm had already covered for $7,856.75, less deductible
and depreciation. RR 6:16-20, 22; 21:26-38, 65. Plaintiffs’ demand is thus
excessive, not simply because the jury awarded approximately 8% of that amount,
but because Plaintiffs had no reasonable basis to request anywhere near that
amount of damages.

In addition, the amount of the demand for fees and expenses was egregious
and completely unsupported. The November 12, 2010 demand letter stated
Plaintiffs demanded “$112,000.00 for expenses, including attorney’s fees, which
you should note will increase as we prepare this case for trial.” RR 39:10. Yet, at
trial, Plaintiffs only submitted evidence of $240 of attorney’s fees through the date
of the letter, of which the largest expenditure was drafting the excessive demand
and faxing the letter itself. RR 18:40. Accordingly, Plaintiffs had no reasonable
basis for requesting approximately 450 times that amount in expenses. Such a
disparity cannot reasonably be attributed to an incorrect estimate of an attorneys’
hourly rate or the amount of time spent on the case; rather, it is simply an

unreasonable and bad faith request of expenses not actually due.
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2. Tender Would Have Been Futile

In analyzing the second element, tender, “[i]t is irrelevant that . . . a debtor
... did not tender to appellee the proper amount due, for the rule is that tender is
... excused where the creditor has clearly indicated that he is unwilling to accept
what is due in discharge of the debt.” Warrior Constructors, Inc., 536 S.W.2d at
386. For example, a “demand letter that states that the full demand amount must
be tendered indicates a refusal to accept tender of a lesser amount.” McAlister v.
Hatbreeze Properties, L.L.C., No. 02-11-00060-CV, 2012 WL 579436, at *8 (Tex.
App.—Fort Worth Feb. 23, 2012, no pet.).

Here, Plaintiffs’ demand letter indicated a clear intent to refuse the amount
actually due.

First, because the expenses demanded were so egregiously excessive, a
tender of the amount actually due would have been viewed as essentially no tender
at all. Common sense dictates that Plaintiffs did not ask for $112,000 within 60
days if they were willing to accept $240. Further, because the expenses demanded
were so unrealistic for a case that had just been initiated, it provided State Farm
with no guidance as to a reasonable tender. State Farm had no obligation to guess
as to the correct amount of damages when faced with a request for $112,000 in

attorney’s fees at the start of the case. See Kriegel v. Scott, 439 S.W.2d 445, 448

27



(Tex. Civ. App.—Houston [14th Dist.] 1969, writ denied) (A debtor “could hardly
tender payment of a sum whose total cannot be determined.”).

Second, the letter itself indicated that tender of the amount actually due
would be refused. The letter stated “demand is hereby made that within sixty (60)
days. . . the following amounts be paid.” RR 39:10 (emphasis added). Further, the
letter stated that it was “a tremendous savings” and should be viewed as a “good
faith and conservative effort” to resolve the litigation. 1d. Finally, the letter stated:

If our clients’ claim is not paid within sixty (60) days from the receipt

of this correspondence, we would expect to recover their actual

damages, along with damages for mental anguish, prejudgment

interest and attorney’s fees for breach of the duty of good faith and

fair dealing you owe to Mr. and Mrs. Fuentes. In addition, please be

aware that recovery in the form of treble damages and additional
penalties will also be sought.

Id. These statements thus clearly indicated that Plaintiffs would not have accepted
the amount actually due, which was hundreds of thousands of dollars less than the
amount requested.

Indeed, to the extent that Plaintiffs would have tried to rebut this evidence
by arguing that they would have accepted a lesser offer, there is no reasonable
probability that it would have been successful. The reason is that State Farm did
make an offer under Rule 167 (in the amount of $70,000), which Plaintiffs
rejected. RR 3:28. State Farm chose not to introduce this Rule 167 offer as part of

its affirmative case, but the offer could still have been introduced as rebuttal
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evidence, and it would have plainly overcome any effort by Plaintiffs to show that
they would have accepted a reasonable offer.

On the facts set forth above, the trial court should have concluded as a
matter of law that Plaintiffs’ demand was excessive and granted State Farm’s
motion for a remittitur. At the very least, State Farm was entitled to present
evidence of this defense to the jury. It was error for the Court to have excluded it
in the first place and it was error for the Court to deny State Farm’s motion for a

new trial so that a jury could consider its excessive demand defense.
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PRAYER
For the foregoing reasons, the trial court’s judgment in favor of Plaintiffs
should be reversed or vacated and judgment entered in favor of State Farm.
Alternatively, judgment should be vacated and a new trial ordered unless Plaintiffs

remit attorneys’ fees and prejudgment interest.
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CAUSE NO. 2010-61039

CANDELARIO FUENTES AND § [N THE DISTRICT COURT OF
MARIA FUENTES, §
§
v. 8 HARRIS COUNTY, TEXAS
§
STATE FARM LLOYDS, ET. AL. § 152~P JUDICIAL DISTRICT
'S Daniel
CHARGE OF THE COURT Cley
o ? 204'\_
MEMBERS OF THE JURY: 8y b

B
"f-‘m.\
;

Dl .
After the closing arguments, you will go to the jury room to decide the case; amswer the
questions that are attached, and reach a verdict. You may discuss the case with other jurors only
when you are all together in the jury room.

Remember my previous instructions: Do not discuss the case with anyone else, either in
person or by any other ineans. Do not do any independent investigation about the case or conduct
any research. Do not look up any words in dictionaries or on the Internet. Do not post
information about the case on the Internet. Do not share any special knowledge or experiences
with the other jurors. Do not use your phone or any other electronic device during your
deliberations for any reason.

Any notes you have taken are for your own personal use. You may take your notes back
into the jury room and consult them during deliberations, but do not show or read your notes to
your fellow jurors during your deliberations. Your notes ate not evidence. Each of you should
rely on your independent recollection of the evidence and not be influenced by the fact that
another juror has or has not taken notes.

Here are the instructions for answering the questions.
1. Do not let bias, prejudice, or sympathy play any part in your decision,

2. Base your answers only on the evidence admitted in court and on the law that is in
these instructions and questions. Do not consider nor discuss any evidence that was not admitted
in courtroom,

3. You are to make up your own minds about the facts. You are the sole judges of
the credibility of the witnesses and the weight to give their testimony. But on matters of law,
you must follow all of my instructions.

4. If my instructions use a word in a way that js different from its ordinary meaning,
use the meaning I give you, which will be a proper legal definition.
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QUESTION 4

Did State Farm engage in any unfair or deceptive act or practice that caused damages
Candelario and Maria Fuentes?

Answer “Yes” or “No” as to cach subpart,
“Unfair or deceptive act or practice” means any one or more of the following:
a. Failing to attempt in good faith to effectuate a prompt, fair, and equitable

settlement of a claim when the liability under the insurance policy issued to
Candelario and Maria Fuentes had become reasonably clear; or

Answer: N 0

b. Failing to promptly provide to Candelario and Maria Fuentes a reasonable
explanation of the factual and legal basis in the policy for the denial of a claim(s);
or

Answer; \{ es

c. Failing to affirm or deny coverage within a reasonable time; or

Answer: No

d. Refusing to pay a claim without conducting a reasonable investigation with

respect to a claim(s); or

Answer; \{ eSS

€. Misrepresenting to Candelario and Maria Fuentes a material fact or policy
provision relating to the coverage at issue.

Answer: ves
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Verdict Certificate
Check one:

Our verdict is unanimous. All 11 of us have agreed to each and every answer. The
presiding juror has signed the certificate for all 11 of us.

Signature of Presiding Juror Printed Name of Presiding Juror

\/ Our verdict is not unanimous. Ten of us have agreed to each and every answer and have
signed the certificate below.
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BTILL OF EXCEPTION - MR. CHARLES L. LEVY
JULY 29, 2013

THE COURT: Everybody have a seat please.

Mr. Jones, you may proceed.

MR. JONES: Yes, sir, your Honor. May we have a copy of
Defendant's Exhibit No. 72. Your Honor, this Exhibit 72 will be for
the Court only for purposes of this proceeding.

THE COURT: Okay.

MR. JONES: May I approach the witness?

THE COURT: You may.

MR. JONES: Thank you. Pardon me.

MR. CHARLES L. LEVY,
Having been previously duly sworn, further testified as follows:
DIRECT EXAMTINATION
BY MR. JONES:

Q. Mr. Levy, I'll hand you a copy of what has been marked as
Defendant's Exhibit No. 72 and ask you to take a moment to look
at that.

Have you seen this document before, Mr. Levy?

A. Yes, sir.

Mr. Levy, are you aware of doctrine in Texas known as the
Doctrine of Excessive Demand?

A. Yes.

Can you provide the Court with an explanation of what the
Doctrine of Excessive Demand is?
A. Yes, sir. Excessive Demand Doctrine provides that if there is

a demand that is unreasonable or made in bad faith that

CYNTHTA MARTINEZ MONTALVO, CSR
152ND DISTRICT COURT
713-368-6037
cynthiam@justex.net
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MR. LEVY - JULY 29, 2013
Direct Examination by MR. JONES

thereafter the parties seeking attorney's fees would not be
entitled to attorney's fees based on the excessive demand.

And is there any requirement, Mr. Levy, that the demand made by
Plaintiffs be either unreasonable or made in bad faith?
Basically that is the doctrine. It is that a demand that is
made is unreasonable or made in bad faith.

Would you look at page 2 of Exhibit 72, please. Can you tell
the Court, Mr. Levy, what was the demand made by the Mostyn Law
Firm on the date of the Exhibit 72.

The three numbers summed together was just under $400,000 which
included 112,000 for expenses including attorney's fees.

Would you identify the date of Exhibit 2 for the -- 72 for the
Court please.

Says November 12th, 2010.

Do you believe, Mr. Levy, that demand of approximately four
hundred and some thousand dollars was an excessive demand based
on the doctrine as you have described it?

It it is below 400 just a tad. I do believe it is excessive
demand.

Okay. Why do you believe that that was an excessive demand?
For several reasons. If you focus on the 230,000 aspect of it,
the policy limits is approximately $71,000, which means that if
the house was completely blown away in a tornado or burned down
in a fire that would have been the amount that the insured

would have been entitled to collect for the dwelling itself.
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As concerns the attorney's fees piece, the $112,000
as of November 12th, 2010, the exhibit that was originally
provided to me as part of Mr. Cashiola's file summed to
somewhere around $500 or so. Perhaps 500- to $600 when you add
up the numbers for attorney's fees as of the date of
November 12th, 2010. And then I believe that Exhibit 99 sums
you to somewhere around 200 to $300, which is the adjusted
amount that Mr. Cashiola testified to. 200 to $300 on or
around November 12th -- or as of November 12th -- I should
say -- 2010.

I will ask you to assume, Mr. Levy, that Exhibit 99 will
reflect that on November 12th of 2010 the amount of total
attorney's fees that had been incurred for the Fuentes' law
suit reflected in this document was $240.

Will you assume that with me, sir?

That would be with my 2- to 300 range.

Do you have an opinion, Mr. Levy, whether State Farm made a
response to this demand?

I do.

And what is your opinion?

The response is that they kept defending the lawsuit.

Do you have an opinion based on the exhibit, your knowledge,
your background, your skill and expertise on what a reasonable
attorney's fees would have been in this case?

As of November the 12th -- let me get the correct date.
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November the 12th, 2010 using the information provided by their
expert Mr. Cashiola, the original documents that was provided
as part of his file, as I said was between 5- and $600. The
revised document was 2- to $300. You said 240 for my
assumption. So, I would say that certainly no more than that
$600 as of November 12th, 2010 based on their information.
And that $600 that you opined to is that based on the factors
you just described to the Court; is that correct?
Well, the other thing is section 541-157 of the Insurance Code
as concerned attorney's fees provides that the demand would
include an amount of money to compensate the claimant for the
claimant's reasonable and necessary attorney's fees incurred as
of the date of the offer.
And, so, the 112,000 becomes that much more

unreasonable based on their own information.
Thank you, Mr. Levy.

MR. JONES: I will pass the witness, your Honor.

THE COURT: Do you have any questions, Mr. Toups?

MR. TOUPS: I have a couple questions.

CROSS-EXAMTNATTION

TOUPS:
You were here I think, Mr. Levy, during the testimony of Mr.
Cashiola; were you not?
Yes, sir.

And you heard that he testified that the total attorney's fees
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at least from the spreadsheet in Plaintiffs' Exhibit No. 99 was
$282,000 and some change which ended a week before trial
started; do you recall that testimony?
A. In a general sense, yes.
Okay. I am not asking you whether or not you think that is
reasonable right now; but with that being his testimony, that
number is almost three times what -- the 112 that is in that
letter? Just looking at the math, two and a half, right?
Okay.
A1l right. 1Is it?

I mean, 280 would be about 2.6 or 2.5 times.

o 2 0 >

All right. And you also heard the testimony of that State Farm
has provided information to the Mostyn Law Firm that the Mostyn
Law Firm has been paid by State Farm on a number of -- or all
of their hurricane cases with the Mostyn Firm almost three
times what any other law firm has been paid? Did you hear that
testimony?
MR. JONES: Your Honor, I am sorry. I certainly need to
object to that for purposes of the record as I have done previously.
THE. COURT: Overruled.
A. I heard some testimony to the effect of the two to three times.
Q. (MR. TOUPS) Okay. Now, the first --
MR. TOUPS: Can you put that back up, the Exhibit 72?7 Next
page, Dennis, if you don't mind. Thank you.

Q. (MR. TOUPS) Now, the first number in the demand is 230, 000.
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Were you here when Mr. Guiter testified?

A.
Q.

I don't believe so.

Okay. Well, assume with me that what his testimony was when he
grouped up all the numbers on the big board over there that Mr.
Jones was asking you about it comes up to about $61,000 and
some change. Make that assumption with me. Not asking if you
agree or disagree should it be 61, but just make that
assumption. Okay, sir?

Okay.

Now, under Texas Law if the jury finds a knowing agent and/or
if the jury finds that there was some Deceptive Trade Practices
they committed against the Fuentes the jury could award up to
three times that amount in punitive damages, couldn't they?

I don't think so.

I'm not asking you if you think so. Is that what the law
provides?

I don't think.

You don't think that's what the law provides?

I don't think that you treble up the policy damages. I
disagree with you.

What do you treble up then?

You treble up damages that do not flow from the policy. You
don't treble contract damages. There is no authority other
than that one case that I don't remember years ago that —-- I

mean, it is just not done.
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MR. CHARLES L. LEVY - JULY 29, 2013
Cross-Examination by MR. TOUPS

Q. Well, let me ask you this:

Assume the jury gives in punitive damages $180,000,
if you make that assumption, if they put that in as punitive
damages 180,000 and you add that to the 61, what is that total?

A. You are just asking me to do the math? 180 and 61 is 241,000.
Okay.

MR. TOUPS: That is all we have. Thank you.
MR. JONES: One question, your Honor.
REDIRECT EXAMINATION
BY MR. JONES:

Q. Based on the Mr. Toups' believe that it might be three times as
much, if in fact that is right, what do you believe a
reasonable attorney's fee would have been on or about
November 12th, 201072

A. Only because you asked the question, I think that I can still
multiply 3 times 600. That would be 1800.

Q. Okay.

But I believe what my testimony was —-
Does that change your opinion that this constitutes an
excessive demand?

A. It is an excessive demand.

MR. JONES: Thank you, your Honor. I will offer this
testimony to Court for the reasons we discussed previously.
THE COURT: The offer denied.

MR. JONES: Thank you, your Honor. May I have this marked
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MR. CHARLES L. LEVY - JULY 29, 2013
Redirect Examination by MR. JONES

as part of the Bill of Exceptions?
THE COURT: You may.
MR. JONES: Thank you, your Honor.

(Hearing ended)
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